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Traders

Advertisers

Apps

Problem 1: Winner takes 
all 

Problem 2: Harmful trading 
practices 
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Two central goals of the DMA

• Ensuring contestability or removing 
obstacles to entry

– Facilitating access to competition relevant data

– Interoperability obligations 

– Prohibiting some practices e.g. tying and bundling

• Fairness in the relationship with 
dependants

– Prohibitions on self-preferencing  

– Prohibitions on certain uses of data 

– Transparency obligations 
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Why new law? Why has competition law failed? 

• Competition law ill-suited to address the ‘tipping’ 
problem 

• Fact specific  

• Very slow 

– Google Search (Shopping) case – took 7 years 

– Still ongoing in the Courts 

• Comes too late 

– It is difficult to “unscramble the eggs” and restore 
competition once harm is done

DMA complements competition law

• Addresses the contestability/tipping 
problem 

• Applies before harm materializes (ex-
ante)

• Rapid enforcement  
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Previous similar experience with sector specific competition rules

• Electronic communications sector 

– SMP – as the target of regulation 

– Obligations 
• Access rights 

• Interconnection obligations 

• Transparency 

• Non-discrimination

• DMA
• Gatekeepers – as target of regulation 

• Obligations 

– Data access rights 

– Interoperability obligations 

– Transparency obligations 

– Non-discrimination
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DMA builds upon EU Platform-to-Business (P2B) Regulation

• Platform-to-Business (P2B) Regulation

– Applies to all platforms 

– Transparency obligations re
• Use of data by platforms 

• Parameters of ranking

• Reasons for suspension or termination 

• Grounds for differential treatment of own service 

• DMA

– A subset of very large gatekeeper platforms.



Two important distinguishing 
features of DMA 

• Very simplified procedure 

• No market definition 

• No establishment of 
dominance/SMP

• Centralized enforcement at the EU 
level

• EU commission as federal 
regulator 



GDPR as a catalysts for distrust in the ‘country of 
origin’ principle 



DMA 
application 
process 

1. Designating companies as ‘gatekeepers’

2. Adhering to list of obligations 

3. Imposing remedies in case of 
infringements 



2 Designation of a 
gatekeeper



What is a 
gatekeeper? 

‘Gatekeeper’ means a provider of core 
platform services designated pursuant 
to Article 3



Who is a
provider of 

core platform 
services?

• (a) online intermediation services; 

• (b) online search engines; 

• (c) online social networking services; 

• (d) video-sharing platform services; 

• (e) number-independent interpersonal communication
services; 

• (f) operating systems; 

• (g) cloud computing services.

• (h) advertising services, including any advertising networks, 
advertising exchanges and any other advertising 
intermediation services, provided by a provider of any of 
the core platform services listed in points (a) to (g); 
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gatekeeper – Art 3(1)

It has a strong economic position, 
significant impact on the internal 
market and is active in multiple EU 
countries

It has a strong intermediation 
position, meaning that it links a 
large user base to a large number 
of businesses

It has (or is about to have) an
entrenched and durable position 
in the market, meaning that it is 
stable over time
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Quantitative criteria for designating a platform as gatekeeper – Art 3(2) 

It has a strong economic position, 
significant impact on the internal 
market and is active in multiple EU 
countries

It has a strong intermediation 
position, meaning that it links a 
large user base to a large number 
of businesses

It has (or is about to have) an
entrenched and durable position 
in the market, meaning that it is 
stable over time

The group to which it belongs has 
• annual EEA turnover above €6.5 

billion in the last three years, or
• average market capitalisation or 

equivalent fair market value above 
€65 billion in the last year, and 

• it provides a core platform service 
in at least three Member States;

• more than 45 million monthly 
active end users established or 
located in the Union and 

• more than 10 000 yearly active 
business users established in the 
Union in the last financial year;

• more than 45 million monthly 
active end users established or 
located in the Union and 

• more than 10 000 yearly active 
business users established in the 
Union

in each of the last three financial 
years 
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Alphabet Inc

• Google 
search 

• Android MOS

• Google Play

• YouTube 

• AdSense

• ….

Facebook Inc

• Facebook 

• Messenger 

• Instagram 

Amazon Inc

• Amazon 
Market Place  

• AWS

Microsoft Inc

• Microsoft OS 

• Microsoft 
Azure

Apple Inc

• iOS

• Apple app 
store 
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Who may be out?
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Companies that meet some criteria
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Qualitative criteria for designating a platform as gatekeeper 

• Based on market investigation, Commission can designate gatekeepers considering  

– (a) the size, including turnover and market capitalisation, operations and position of the 
provider of core platform services;

– (b) the number of business users depending on the core platform service to reach end users 
and the number of end users;

– (c) entry barriers derived from network effects and data driven advantages, in particular in 
relation to the provider’s access to and collection of personal and non-personal data or 
analytics capabilities;

– (d) scale and scope effects the provider benefits from, including with regard to data;

– (e) business user or end user lock-in;

– (f) other structural market characteristics.
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Once a core platform services meets all the thresholds

• Company should notify the Commission + provide information on turnover and users …

• Commission designates the core platform as gatekeeper

• Once designated, it has to comply with the obligations laid down in the DMA, 
particularly those under Art 5 and 6 and 

• It has to do so within 6 months since its designation.
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Getting rid of time-consuming procedure under competition law

• Competition law procedure 

– Market definition 

– Establishing dominant position  

– Establishing abuse 
• Effect-based and efficiency defenses  

• DMA 

– Quick designation of target of regulation based on objective & easily verifiable information  

– Application of the obligations within 6 months of designation 

– No efficiency defense 
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Obligations2
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Obligations 

• Key provisions 

– Article 5 “obligations for the gatekeepers” 

– Article 6 “obligations for gatekeepers susceptible of being further specified”
• Possibility for individualization 

• Regulatory dialog 

– Contain a list of 18 obligations imposed on designated gatekeepers

– Drawn from past and pending competition cases 

• Additional provisions 

– Article 12 – obligation to inform about mergers/acquisitions 

– Article 13 – auditing of consumer profiling techniques 
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Article 5 – Don’ts 

• Prohibition against cross-service combination of data 

– (a) refrain from combining personal data sourced from these core platform services with 
personal data from any other services offered by the gatekeeper or with personal data from 
third-party services, and from signing in end users to other services of the gatekeeper in 
order to combine personal data, unless the end user has been presented with the specific 
choice and provided consent in the sense of Regulation (EU) 2016/679. 

• Earlier or pending cases 

– Facebook Germany Case 

– Google’s 2012 combination of data 
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Art 5 – Do’s  

• Prohibition against most favorable customer clauses 

– (b) allow business users to offer the same products or services to end users through third 
party online intermediation services at prices or conditions that are different from those 
offered through the online intermediation services of the gatekeeper

• Earlier or pending cases 

– Amazon ebook case 

– Hotel booking websites – Germany and other MS
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Article 5 – Don’ts 

• Prohibition against bundling  

– (f) refrain from requiring business users or end users to subscribe to or register with any 
other core platform services identified pursuant to Article 3 or which meets the thresholds in 
Article 3(2)(b) as a condition to access, sign up or register to any of their core platform 
services identified pursuant to that Article;

• Earlier or pending cases 

– Google Android case 
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Article 6 – Don’ts 

• Prohibition against using customer data  

– (a) refrain from using, in competition with business users, any data not publicly available, 
which is generated through activities by those business users, including by the end users of 
these business users, of its core platform services or provided by those business users of its 
core platform services or by the end users of these business users;

• Earlier or pending cases 

– Pending Amazon investigation  
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Article 6 – Don’ts 

• Prohibition against self-preferencing 

– (d) refrain from treating more favourably in ranking services and products offered by the 
gatekeeper itself or by any third party belonging to the same undertaking compared to similar 
services or products of third party and apply fair and non-discriminatory conditions to such 
ranking;

• Earlier or pending cases 

– Google Shopping case 

– Pending Amazon - Buy Box case 
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Art 6 – Do’s  

• Interoperability  

– (f) allow business users and providers of ancillary services access to and interoperability with 
the same operating system, hardware or software features that are available or used in the 
provision by the gatekeeper of any ancillary services;

• Earlier or pending cases 

– Pending Apple Pay case 
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Art 6 – Do’s  

• Data portability   

– (h) provide effective portability of data generated through the activity of a business user or 
end user and shall, in particular, provide tools for end users to facilitate the exercise of data 
portability, in line with Regulation EU 2016/679, including by the provision of continuous and 
real-time access ;

• Expands the data portability right under the GDPR 
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Art 6 – Do’s  

• Data access based on FRAND terms  

– (j) provide to any third party providers of online search engines, upon their request, with 
access on fair, reasonable and non-discriminatory terms to ranking, query, click and view 
data in relation to free and paid search generated by end users on online search engines of the 
gatekeeper, subject to anonymisation for the query, click and view data that constitutes 
personal data;;
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What of merger control?

• Article 12 

– The obligation to inform the Commission of intended acquisitions

– It does not include any powers to intervene to block these mergers however

• Ongoing parallel work revising the effectiveness of merger rules 

– Strengthening the referral mechanism 

– Possible revision of notification thresholds 
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Independent auditing of consumer profiling practices - Art 13 

• Transparency on consumer profiling practices 

– a gatekeeper shall submit to the Commission an independently audited description of any 
techniques for profiling of consumers that the gatekeeper applies to or across its core 
platform services identified pursuant to Article 3. This description shall be updated at least 
annually.

• Could it help with GDPR Art 22 enforcement?

– Commission not allowed to share data for other purposes (Article 31)
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Competition rationale 

• “Ensuring an adequate level of transparency of profiling practices 
employed by gatekeepers facilitates contestability of core platform 
services, by putting external pressure on gatekeepers to prevent making 
deep consumer profiling the industry standard, given that potential 
entrants or start-up providers cannot access data to the same extent and 
depth, and at a similar scale. Enhanced transparency should allow other 
providers of core platform services to differentiate themselves better 
through the use of superior privacy guaranteeing facilities..” Recital 61



Remedies for 
infringement 3
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What will be the consequences of non-compliance?

• Fines of up to 10% of annual turnover (Article 26)

• Behavioral remedies (Article 16)

• Interim measures (Article 22)
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Break ‘em up? 

• Art 16(2) as a last resort 



The Digital Markets Act
Page 39



The Digital Markets Act
Page 40

Closing remarks 

• DMA positive development 

• Weak interoperability 

• Centralized enforcement

• No complaint procedure



AI and Data Ethics

Introduction
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